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A CRITICAL ANALYSIS OF THE LEGISLATIVE
FRAMEWORK GOVERNING CROSS-BORDER
MERGERS AND ACQUISITIONS IN INDIA.

AUTHORED BY - ANKITA ROY

ABSTRACT

Cross-border mergers and acquisitions (M&As) are powerful tools for driving globalization
and economic growth, offering businesses opportunities to expand markets, share resources,
and innovate. However, they come with challenges like layoffs, regulatory hurdles, tax
complexities, and cultural clashes. In India, M&A activity has surged, especially in cross-
border deals, fueled by the country’s growing economy and its reputation as a global IT hub.
The software sector, in particular, has been a key player in this growth, helping India regain its

gconomic momentum.

For India to thrive as a global economic leader, cross-border M&As are essential. But their
success depends on a strong legal framework that balances the needs of businesses, employees,
and governments. Current laws, like the Companies Act, 2013, and the Foreign Exchange
Management Act (FEMA)?, 1999, provide a foundation, but gaps remain. Issues like double
taxation, regulatory conflicts, and slow dispute resolution can create roadblocks.

This research explores India’s legislative framework for cross-border M&As, highlighting its
strengths and weaknesses. By studying real-world cases and global best practices, it aims to
suggest reforms that can streamline processes, protect stakeholders, and foster growth. A
clearer, more efficient legal system will not only boost India’s economy but also strengthen its

position in the global market.

Keywords: Cross-border mergers and acquisitions, legislative framework, globalization,
economic growth, Indian software sector, regulatory challenges, taxation, Companies Act,

FEMA, foreign investments.

! Companies Act, 2013, No. 18, Acts of Parliament, 2013 (India).
2 Foreign Exchange Management Act, 1999, No. 42, Acts of Parliament, 1999 (India).
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INTRODUCTION

Cross-border mergers and acquisitions (M&As) have become a crucial strategy for corporate
expansion, enabling businesses to access new markets, acquire advanced technologies, and
strengthen global competitiveness. With India's increasing integration into the global economy,
cross-border M&A transactions have surged, driven by economic liberalization, foreign direct
investment (FDI) reforms, and the growing participation of multinational corporations. These
transactions are particularly significant in sectors such as technology, pharmaceuticals,
manufacturing, and financial services, contributing to economic growth through capital
inflows, technology transfer, and employment generation. However, cross-border M&As also
present complex legal, regulatory, and financial challenges that impact their success. India’s
regulatory framework for cross-border M&As is governed by various statutes, including the
Companies Act, 2013, which provides structural guidelines; the Foreign Exchange
Management Act (FEMA)?, 1999, which regulates cross-border financial transactions; the
Competition Act, 2002, which ensures fair market practices; and Securities and Exchange
Board of India (SEBI)* Regulations, which oversee securities trading and investor protection.
Despite regulatory progress, businesses still face hurdles such as procedural delays,
jurisdictional conflicts, tax implications, and compliance burdens. Differences in legal
frameworks and foreign investment policies between India and other countries further
complicate these transactions. This research critically examines India’s legal framework for
cross-border M&As, identifying gaps, regulatory inefficiencies, and areas for improvement.
By analyzing challenges and comparing India’s legal structure with international best practices,
the study aims to propose reforms that enhance regulatory clarity, streamline approval
processes, and improve enforcement mechanisms. Strengthening India’s M&A regime will
foster investor confidence, attract foreign investments, and contribute to the country’s long-

term economic growth.

Conceptual Framework of Cross-Border Mergers and Acquisitions
Meaning of Cross-Border Mergers and Acquisitions
Cross-border mergers and acquisitions (M&As) refer to business transactions in which
companies from different countries either merge to form a single entity or one company

acquires another across national borders. These transactions are a key component of

3 Supra2
4 Securities and Exchange Board of India (Delisting of Equity Shares) Regulations, 2021, SEBI/LAD-
NRO/GN/2021/22 (India).
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globalization, allowing firms to expand their operations, access new markets, and gain
competitive advantages. A cross-border merger involves the unification of two firms from
different jurisdictions into one corporate entity, while a cross-border acquisition results in one
company taking over another, leading to a transfer of ownership and control. Unlike domestic
M&As, cross-border transactions require compliance with diverse legal, regulatory, and
taxation frameworks. These transactions facilitate foreign direct investment (FDI), encourage
knowledge transfer, and enhance operational efficiencies, making them essential for corporate

growth and economic integration.

Types of Cross-Border Mergers and Acquisitions

Cross-border M&As can be broadly classified into inbound and outbound transactions.
Inbound mergers and acquisitions occur when a foreign company acquires or merges with a
domestic company, such as Walmart’s acquisition of Flipkart in India. Outbound mergers and
acquisitions, on the other hand, take place when a domestic company acquires or merges with
a foreign entity, such as Tata Steel’s acquisition of Corus. These transactions can also be
categorized based on their structure. Horizontal mergers involve the combination of companies
operating in the same industry to increase market share and reduce competition. Vertical
mergers take place when a company merges with another in its supply chain to enhance
efficiency and cost-effectiveness. Conglomerate mergers occur when firms from unrelated
industries merge to diversify operations and minimize risks. Each type of cross-border M&A
serves different strategic purposes, such as business expansion, technology acquisition, or

financial stability.

Challenges in Cross-Border Mergers and Acquisitions
Despite their benefits, cross-border M&As present several challenges that can impact the
success of a transaction. One of the most significant hurdles is regulatory complexity, as
companies must navigate the diverse legal frameworks, corporate laws, foreign exchange
regulations, and competition policies of different countries. Delays in regulatory approvals and
compliance issues often slow down deal execution. Another major challenge is cultural and
organizational integration, as differences in language, management styles, and corporate
governance structures can lead to conflicts and inefficiencies. Foreign exchange risks also pose
concerns, as currency fluctuations and exchange rate volatility can impact the financial viability

of the transaction. Additionally, political and economic risks, including government policy
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changes, trade restrictions, and economic instability, can create uncertainties in cross-border
deals. Conducting thorough due diligence and valuation is crucial to assess financial,
operational, and legal risks before finalizing a transaction. Failure to address these challenges

can lead to unsuccessful integrations, financial losses, or regulatory penalties.

In conclusion, while cross-border M&As offer significant growth opportunities, they also
present legal, financial, and operational challenges that require careful consideration.
Companies engaging in such transactions must develop strong risk mitigation strategies,
conduct comprehensive due diligence, and ensure regulatory compliance to maximize the

benefits of cross-border mergers and acquisitions.

Legal Framework Governing Cross-Border Mergers and
Acquisitions in India
The legal framework governing cross-border mergers and acquisitions (M&As) in India is a
complex interplay of multiple laws and regulations, each addressing different aspects of these
transactions. The primary legislations include the Companies Act, 2013, the Foreign Exchange
Management Act (FEMA), 1999, the Competition Act, 2002, and the Income Tax Act, 1961.
Additionally, sector-specific regulations and the role of regulatory bodies such as the Securities
and Exchange Board of India (SEBI), the Reserve Bank of India (RBI)®, and the National
Company Law Tribunal (NCLT) further shape the regulatory landscape. This section critically
examines the key legal provisions and their implications for cross-border M&As in India.
1. Companies Act, 2013

The Companies Act, 2013 is the cornerstone of corporate law in India and provides the

legal framework for mergers, amalgamations, and acquisitions, including cross-border

transactions. Section 234 of the Act specifically deals with cross-border mergers,

allowing Indian companies to merge with foreign companies and vice versa. This

provision was introduced to facilitate the ease of doing business and align Indian

corporate laws with global standards.

Under Section 234, cross-border mergers must be approved by the National Company

Law Tribunal (NCLT)®, which ensures that the merger scheme is fair and reasonable to

all stakeholders, including shareholders, creditors, and employees. The process

5 Reserve Bank of India, Master Direction on External Commercial Borrowings, Trade Credits, and Structured
Obligations, RB1/2018-19/1 (India).
& National Company Law Tribunal Rules, 2016, Notification No. G.S.R. 534(E) (India)
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involves filing a petition with the NCLT”, obtaining approvals from the Reserve Bank
of India (RBI) and other regulatory authorities, and complying with the disclosure
requirements under the Act. The Companies Act also mandates that the merger scheme
must be approved by a majority of shareholders and creditors, and the assets and
liabilities of the merging entities must be transferred to the resulting company?.
While Section 234 has facilitated cross-border mergers, the approval process can be
time-consuming and cumbersome, often leading to delays. Additionally, the lack of
clarity on certain procedural aspects, such as the treatment of foreign securities and the
valuation of assets, creates challenges for companies engaging in cross-border M&As.

2. Foreign Exchange Management Act (FEMA), 1999
The Foreign Exchange Management Act (FEMA), 1999, regulates the inflow and
outflow of foreign exchange in India and plays a crucial role in governing cross-border
M&As. The RBI, as the regulatory authority under FEMA, has issued specific
regulations for cross-border mergers, including the FEMA (Cross Border Merger)
Regulations, 2018. These regulations provide the legal framework
for inbound and outbound mergers. In an inbound merger, where a foreign company
merges with an Indian company, the resulting company must comply with FEMA
provisions, including the Liberalized Remittance Scheme (LRS) limits for the transfer
of securities to non-residents. In an outbound merger, where an Indian company merges
with a foreign company, the resulting company must adhere to the External Commercial
Borrowings (ECB) guidelines and other FEMA regulations.
The FEMA regulations also address the transfer of assets and liabilities, the opening of
foreign currency bank accounts, and the repatriation of funds. However, the compliance
requirements under FEMA can be burdensome, particularly for small and medium-
sized enterprises (SMESs) that may lack the resources to navigate the complex regulatory
landscape.

3. Competition Act, 2002
The Competition Act, 2002, aims to promote fair competition and prevent anti-
competitive practices in the market. It applies to all mergers and acquisitions, including
cross-border transactions, that have or are likely to have an appreciable adverse effect
on competition (AAEC) within India.

Under the Competition Act, companies engaging in cross-border M&As are required

"1d
8 CS Jyoti Kholi, Company Law — Articles, Tax Guru (July 11, 2020), https://www.taxguru.in.
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to notify the Competition Commission of India (CCI)® if the transaction exceeds certain
thresholds in terms of assets or turnover. The CCI evaluates the potential impact of the
merger on competition and may approve, modify, or reject the transaction based on its
findings. The Act also provides for penalties in case of non-compliance with the
notification requirements or for engaging in anti-competitive practices While the
Competition Act provides a robust framework for merger control, the notification
process can be time-consuming and costly, particularly for large transactions that
require detailed economic analysis and documentation. Additionally, the lack of clarity
on certain aspects, such as the treatment of joint ventures and minority acquisitions,
creates challenges for companies.
4. Securities and Exchange Board of India (SEBI) Regulations
The Securities and Exchange Board of India (SEBI) regulates the securities market in
India and plays a crucial role in governing cross-border M&As involving listed
companies. The SEBI (Substantial Acquisition of Shares and Takeovers) Regulations,
2011, govern the acquisition of shares and takeovers of listed companies, including
cross-border transactions. These regulations require the acquirer to make an open offer
to the shareholders of the target company if the acquisition exceeds certain thresholds.
The SEBI (Delisting of Equity Shares) Regulations, 2021, govern the delisting of equity
shares of listed companies, which may be required in certain cross-border M&A
transactions. These regulations provide the framework for the delisting process,
including the pricing of shares and the approval of shareholders®. While SEBI
regulations provide a transparent and investor-friendly framework for cross-border
M&As, the compliance requirements can be burdensome, particularly for foreign
acquirers who may not be familiar with the Indian regulatory environment.
5. Income Tax Act, 1961

The Income Tax Act, 1961, governs the tax implications of cross-border M&As,
including the taxation of capital gains, transfer pricing, and the availability of tax
benefits under the merger scheme. The Act provides for the taxation of capital gains
arising from the transfer of shares or assets in cross-border M&As and requires
companies to comply with transfer pricing regulations to ensure that transactions

between related parties are conducted at arm's length!!. The Income Tax Act also

9 Competition Commission of India, Pre-Filing Consultation Guidance Note, https://www.cci.gov.in (last visited
Oct. 10, 2023).

10 Securities and Exchange Board of India, https://www.sebi.gov.in (last visited Oct. 10, 2023).

11 Telecom Regulatory Authority of India, https://www.trai.gov.in (last visited Oct. 10, 2023).
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provides for certain tax benefits, such as tax-neutral mergers, where no capital gains tax
is levied on the transfer of assets and liabilities in a merger. However, the tax
implications of cross-border M&As can be complex, particularly in cases where the
transaction involves multiple jurisdictions with different tax regimes.
6. Other Regulatory Bodies and Industry-Specific Regulations

In addition to the Companies Act, FEMA, the Competition Act, and SEBI regulations,
cross-border M&As in India are subject to various other regulations, including sector-
specific regulations in industries such as banking, telecom, and insurance. For example,
the Reserve Bank of India (RBI) regulates cross-border M&As in the banking sector,
while the Telecom Regulatory Authority of India (TRAI) oversees transactions in the
telecom sector. The National Company Law Tribunal (NCLT) plays a crucial role in
approving cross-border mergers and ensuring compliance with the Companies Act,
2013. The NCLT also adjudicates disputes related to mergers and acquisitions,

providing a legal forum for resolving conflicts between stakeholders.

Challenges and Gaps in the Indian Legal Framework
The legal framework governing cross-border mergers and acquisitions (M&AS) in India, while
comprehensive, is fraught with challenges and gaps that hinder the smooth execution of these
transactions. These challenges stem from the complex and often overlapping regulatory
landscape, inconsistencies in laws, and procedural inefficiencies. Below, we delve into the key
challenges and gaps in the Indian legal framework, including regulatory hurdles and procedural
delays, inconsistencies in FEMA, SEBI, and tax laws, ambiguity in enforcement
mechanisms, jurisdictional conflicts and compliance burdens, and the impact on the ease of

doing business in India.

Regulatory Hurdles and Procedural Delays
One of the most significant challenges in cross-border M&As in India is the regulatory hurdles
and procedural delays that companies face. The approval process for cross-border mergers
involves multiple regulatory authorities, including the National Company Law Tribunal
(NCLT), the Reserve Bank of India (RBI), the Competition Commission of India (CCI), and
the Securities and Exchange Board of India (SEBI). Each of these authorities has its own set
of requirements and procedures, which can lead to delays in obtaining approvals. For instance,

under the Companies Act, 2013, cross-border mergers require approval from the NCLT, which
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involves filing a petition, obtaining shareholder and creditor approvals, and complying with
disclosure requirements. Similarly, under the Competition Act, 2002, companies must notify
the CCI if the transaction exceeds certain thresholds, which can involve a lengthy review
process. These regulatory hurdles not only increase the time and cost of completing a
transaction but also create uncertainty for companies, particularly foreign investors who may

be unfamiliar with the Indian regulatory environment2,

Inconsistencies in FEMA, SEBI, and Tax Laws
Another major challenge in the Indian legal framework is the inconsistencies between FEMA,
SEBI, and tax laws. The Foreign Exchange Management Act (FEMA), 1999, governs the
inflow and outflow of foreign exchange, while the SEBI (Substantial Acquisition of Shares and
Takeovers) Regulations, 2011, regulate the acquisition of shares in listed companies.
The Income Tax Act, 1961, governs the tax implications of cross-border M&As, including the
taxation of capital gains and transfer pricing. However, these laws often have conflicting
provisions, which create compliance challenges for companies. For example, the FEMA
regulations may require the transfer of securities to non-residents to comply with
the Liberalized Remittance Scheme (LRS) limits, while the SEBI*® regulations may impose
additional requirements for the acquisition of shares in listed companies. Similarly, the tax
implications of a cross-border merger under the Income Tax Act may not align with the

provisions of the Companies Act or FEMA, leading to additional complexities.

These inconsistencies not only increase the compliance burden on companies but also create
uncertainty, as companies may be unsure of how to comply with the conflicting provisions of
different laws. This lack of harmonization between FEMA, SEBI, and tax laws is a significant

gap in the Indian legal framework that needs to be addressed.

Ambiguity in Enforcement Mechanisms
The ambiguity in enforcement mechanisms is another challenge in the Indian legal framework.
While the laws governing cross-border M&As provide for penalties in case of non-compliance,

the enforcement of these penalties is often inconsistent and unclear. For instance, the penalties

12 Lalit Mathur, Introduction to Cross-Border Mergers and Acquisitions, Linkedln (Aug. 11,
2020), https://www.linkedin.com.

13 SEBI (Substantial Acquisition of Shares and Takeovers) Regulations, 2011, SEBI/LAD-NRO/GN/2011-
12/03/3730 (India).
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for non-compliance with the Competition Act, 2002, or the FEMA regulations are not always
clearly defined, and the enforcement of these penalties may vary depending on the regulatory
authority. This ambiguity creates uncertainty for companies, as they may be unsure of the
consequences of non-compliance. Moreover, the lack of clear enforcement mechanisms
undermines the effectiveness of the regulatory framework, as companies may be less likely to
comply with the laws if they believe that non-compliance penalties are not consistently
enforced.

Jurisdictional Conflicts and Compliance Burdens
Cross-border M&As often involve multiple jurisdictions, which can lead to jurisdictional
conflicts and compliance burdens. Companies must navigate the legal and regulatory
requirements of both the home and host countries, which can be challenging, particularly in
cases where the laws of the two countries conflict. For example, a cross-border merger
involving an Indian company and a foreign company may be subject to the laws of both India
and the foreign jurisdiction. This can create compliance challenges, as the company must
ensure that the transaction complies with the laws of both jurisdictions. Additionally, the lack
of harmonization between the laws of different jurisdictions can lead to conflicts, particularly

in areas such as taxation, competition, and foreign exchange.

These jurisdictional conflicts and compliance burdens not only increase the complexity of
cross-border M&As but also create additional costs for companies, as they may need to engage
legal and financial advisors to navigate the regulatory requirements of multiple jurisdictions.

Impact on Ease of Doing Business in India
The challenges and gaps in the Indian legal framework have a significant impact on the ease of
doing business in India. According to the World Bank's Ease of Doing Business Index, India
ranks 63rd out of 190 countries, indicating that there is still room for improvement in the
regulatory environment. The complex and often overlapping regulatory framework for cross-
border M&As is a major factor contributing to India's relatively low ranking. The regulatory
hurdles, inconsistencies in laws, ambiguity in enforcement mechanisms, and jurisdictional
conflicts create a challenging environment for companies, particularly foreign investors who

may be unfamiliar with the Indian regulatory landscape.
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These challenges not only deter foreign investment but also hinder the growth of domestic
companies, as they may face difficulties expanding their global footprint through cross-border
M&As. Addressing the challenges and gaps in the legal framework governing cross-border

M&As is essential to improving the ease of doing business in India.

Recommendations for Legal Reforms
To address the challenges and gaps in the Indian legal framework governing cross-border
mergers and acquisitions (M&As), a series of legal and regulatory reforms are essential,
focusing on streamlining regulatory approvals, harmonizing corporate, tax, and competition
laws, strengthening institutional capacity and enforcement mechanisms, and encouraging
foreign investments through policy clarity. First, the government should establish a single-
window clearance system to simplify the approval process, reducing the regulatory burden on
companies and expediting decisions, while introducing clear timelines for approvals under
the Companies Act, 2013, and the Competition Act, 2002, to avoid overlapping requirements
and redundant documentation. Second, there is a need to harmonize the provisions of
the Companies Act, 2013, the Income Tax Act, 1961, and the Competition Act, 2002, ensuring
that tax implications, notification requirements, and compliance procedures align across these
laws, thereby reducing ambiguities and creating a more cohesive regulatory framework. Third,
the government should strengthen the capacity of regulatory authorities such as the National
Company Law Tribunal (NCLT), the Reserve Bank of India (RBI), and the Competition
Commission of India (CCI), by providing additional resources, training, and technological
support, while introducing clear and consistent enforcement mechanisms to ensure penalties
for non-compliance are consistently applied, enhancing the predictability of the regulatory
environment. Fourth, to attract more foreign investments, the government should provide clear
and consistent policies for cross-border M&As, issuing guidelines and FAQs on regulatory
requirements under FEMA, SEBI, and the Income Tax Act, and introducing tax
incentives such as exemptions from capital gains tax or reduced withholding tax rates to
encourage foreign investors. By implementing these reforms streamlining approvals,
harmonizing laws, strengthening institutions, and offering policy clarity in India can create a
more investor-friendly environment, reduce compliance burdens, attract foreign investments,
and facilitate smoother cross-border M&A transactions, ultimately driving economic growth

and development.

14 Foreign Exchange Management (Cross Border Merger) Regulations, 2018, Notification No. FEMA 389/2018-
RB (India).
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CONCLUSION

In summary, the regulation of mergers and acquisitions (M&AS) in India has evolved
significantly over time, beginning with indirect references in the Companies Act and the MRTP
Act, and advancing to a more robust framework post-globalization to address the complexities
of cross-border transactions. The primary goal of merger regulation is to safeguard public
interest by preventing the creation of dominant market positions that could harm consumers
and competitors. The Competition Commission of India (CCI) plays a pivotal role in regulating
mergers, ensuring compliance with the Competition Act, 2002, and addressing irregularities
through mechanisms like pre-filing consultations and case team assistance. Despite these
advancements, challenges remain, particularly in cross-border M&As, where regulatory
complexities, jurisdictional conflicts, and inconsistencies in laws such as the Companies Act,
2013, FEMA, 1999, and the Income Tax Act, 1961, create hurdles for businesses™®. Looking
ahead, the future of cross-border M&As in India appears promising, driven by the country’s
growing economy, liberalized policies, and increasing integration into global markets.
However, to fully realize this potential, India must address existing gaps by streamlining
regulatory approvals, harmonizing laws, and strengthening enforcement mechanisms. By
fostering a more investor-friendly environment and ensuring policy clarity, India can attract
greater foreign investments, facilitate smoother cross-border transactions, and continue to
safeguard public interest while promoting healthy competition in the market. As cross-border
legislation is still in its nascent stages, practical challenges will inevitably arise, but with
proactive reforms and adaptive regulatory frameworks, India can position itself as a preferred
destination for global M&A activities, driving economic growth and innovation in the years to

come.

15 Jesal Shethna, Cross Border Mergers and Acquisitions, EQUCBA, https://www.educba.com.
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